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Opi ni on by Hanak, Adm nistrative Trademark Judge:

Sportswear Corporation of America (applicant) seeks
regi stration of M CHAEL BERNARD in typed capital letters for
"sportswear, nanely, tops and bottons." The intent-to-use
application was filed on February 8, 1993.

The Exam ning Attorney refused registration pursuant to
section 2(d) of the Lanham Trademark Act on the basis that
applicant's mark, as applied to tops and bottons, is likely

to cause confusion with the mark M CHEL BERNARD, previously
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registered in typed capital letters for "watches."
Regi stration No. 1,890, 492.

When the refusal was nade final, applicant appealed to
this Board. Applicant and the Exam ning Attorney filed
briefs. Applicant did not request a hearing.

In any likelihood of confusion analysis, tw key
considerations are the simlarities of the goods and the

simlarities of the narks. Feder at ed Foods, Inc. v. Fort

Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976)

("The fundanmental inquiry mandated by Section 2(d) goes to
the cunul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.")
In this case, the marks are very simlar. Hence, the
i ssue of |ikelihood of confusion turns primarily upon the
"differences in the essential characteristics of the goods."
The Exam ning Attorney contends that "the Trademark
Trial and Appeal Board has specifically held that apparel
and watches are commercially related for purposes of a

Section 2(d) analysis. See David Crystal, Inc. v. Dawson,

156 USPQ 573 (TTAB 1967)." (Exam ning Attorney's brief page
6). The Exam ning Attorney has sinply m sread the hol ding

of David Crystal. |In that case, the opposer had nade of

record extensive evidence showing "that jewelry and wonen's
wearing apparel are sold and pronoted through the sanme
channels of trade to the sanme cl asses of purchasers, are

di spl ayed and worn together [and] nay be purchased at the

sane tinme for coordi nated wardrobes.” 156 USPQ at 574
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(emphasi s added). Indeed, in David Crystal the applicant

even "acknow edged that jewelry and wearing apparel have
been pronoted together and that departnent stores and
clothing stores sell jewelry as well as clothing."” 156 USPQ

at 574 (enphasis added). |In David Crystal, there was no

di scussi on of watches, nor even a renote suggestion that
wat ches were sonehow enconpassed by the term"jewelry."

Thus, David Crystal in no way supports the Exam ning

Attorney's contention "that apparel and watches are
comercially related for purposes of a Section 2(d)
anal ysis." (Exam ning Attorney's brief page 6).

We find that watches are clearly distinct from apparel.
Each serves a different purpose. |In addition, unlike
apparel, watches have nechani cal and/or el ectronic
conmponent s.

G ven the significant dissimlarities between
applicant's goods (sportswear, nanely, tops and bottons) and
the goods of the cited registration (watches), we find that
the use of very simlar marks on such diverse goods would
not result in a likelihood of confusion unless one of the
mar ks was fanmous or a recogni zed designer nane. In this
case, there is absolutely no evidence of record show ng that
the cited mark, which according to the registration has only
been used since 1994, has achieved any fame. This is in

clear contrast to the situation in David Crystal, where the

Board, in finding likelihood of confusion resulting fromthe

cont enpor aneous use of very simlar marks on jewelry and
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apparel, took specific note of the fact that opposer had
proven that its marks were "well known ... in the garnent
i ndustry." 156 USPQ at 574.

Decision: The refusal to register is reversed.

J. E. R ce

E. W Hanak

P. T. Hairston

Adm ni strative Tradenmark
Judges, Trademark Tri al
and Appeal Board
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